9 October2008

To All Chief Executives

Negotiations between political parties to form a Government: Guidelines on
support from the State sector

Summary

1 This year’s general election is the fifth to bechehder MMP. There is a possibility
under this electoral system that government fornatnegotiations will follow an
election, and that the political parties involvedl weed information and analysis from
the State sector to inform their discussions. @toee with minor amendments, | am
reissuing the guidance for the provision of thifimation, first published by the State
Services Commissioner in 1996. For clarity, | heaferred to myself in this guidance as
the “State Services Commissioner”.

2  The process set out in the guidelines applies niytto Public Service departments, but
to other agencies in the State sector. The gueelhave been sent to Crown Entities
(excluding School Boards of Trustees), State OwEra@rprises, and organisations listed
in Schedule 4 of the Public Finance Act. If widtate sector agencies become involved,
they are expected to contribute to the processregsired, through their relevant
departments.

3 State sector agencies will provide information $gist in negotiations between political
parties to form a government only when accessdmthas been authorised by the Prime
Minister and by following the process set out iagé guidelines.

4  Officials are not involved in or present during wadtnegotiations. Negotiations are a
matter solely for the political parties involvedthrem.

5 In general, when assistance is sought and autliorisavill be provided to political
parties in written form only. However, subjecthe consent of the Prime Minister:

. Face-to-face meetings can be arranged quickly letwefficials and those
requesting information, to clarify what informatiand analysis is being sought.

. Should negotiations reach a stage where therereeaggnt among parties to join
together to form a government which will have thgmort of the House (the
“preferred partner” stage), central agency repraémes and senior State Servants,
can, if the parties seek advice on matters relabethe negotiations, provide
comprehensive face-to-face advice on those matters

6 A summary of the process to be followed is seto@lbw:

. Threshold responsibility for granting access taeétsector agencies rests with the
Prime Minister (paragraph 12).

. A group of senior officials from the central agesxiwill, together, oversee and
manage any requests for information and analysisafpaph 13).

. The State Services Commissioner will be the cewrtatact point for requests for
information. Ministers will direct to the Prime Minister any tespts they receive for
access to State sector agencies, and departmedtatersector agencies which receive
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an approach from a political party for informatienll inform the State Services
Commissione(paragraph 16).

. The State Services Commissioner will keep the PMmester informed in general
terms of the basis on which State sector assistengeovided, and the Prime
Minister will inform individual Ministers on a sidar basis of any request
involving their agencies (paragraph 17).

. Political parties represented in the Governmentaisio direct requests through the
Prime Minister and the State Services Commissiohinisters will not approach
their departments or agencies directly for infoioratrelating to the coalition
negotiations (paragraph 18).

. There are two stages where face-to-face meetingsbmaought and approved, to
assist in the provision of information by the Stedetor agencies: the negotiations
stage and the preferred partner stage (paragr&vaisdl23).

Introduction

7

This guidance deals with the support that Statéos@gencies may provide to political
parties involved in negotiations to form a governin&eparate guidelines are provided
in the Cabinet Manual 2008 and i€abinet Office Circular CO (08) 7
(www.dpmc.govt.nz/cabinet/circulars/co08/7.ntmbn the convention of caretaker
government, which an incumbent government obseatugag the process of government
formation.

Inter-party negotiations to form a government atee tbusiness of politicians.
Negotiating parties may seek access to State sagémrcies for information and analysis
on issues that might form part of the agreemenwbich the government is to be based.
There is a public interest in giving negotiatingt@s access to relevant information and
resources before negotiations are completed, tblerthem to test that the basis on
which the government is formed is sound.

The systems described in these guidelines are riEbitp manage the contact officials
have with this inherently political process, toegafard their political neutrality and their
ability to serve successive governments.

State Sector Agencies

10

11

Public Service chief executives should reinforoesthexpectations in any dealings with
the heads of any State sector agencies within taeas of responsibility. The
Government expects chairpersons and heads of &iater agencies to be familiar with
these guidelines, and to abide by them. Non-Pubditvice agencies should be aware
that they are not expected to have direct contaitt political parties in the course of
government formation but, if approached, shouldifjwahe chief executive of the
department of their Responsible Minister, and tkegeSServices Commissioner. The
matter can then be taken up by the department ladbtate Services Commissioner,
working in consultation with the agency.

Public Service chief executives should contactStae Services Commissioner with any
problems or concerns about these arrangements

Authorising and Coordinating Access

12

It is a long-standing and basic principle in Newalaad that all contact between State
sector agencies and political parties takes pladg with the prior agreement of the
government in office. Given the significance oé tbrocess of government formation,
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13

14

15

16

17

18

the Prime Minister will have threshold responsipifior authorising access to the State
sector during this period. The Prime Minister widkmally determine when, and to
whom, the resources of State sector agencies willntade available, to provide
information and analysis on issues that arise énpitocess of forming a government. It
is part of the responsibility of the incumbent t¢aker government to facilitate the
transition to a new government.

All contact by departments with negotiating partialt be coordinated by the following
officials:

a. The State Services Commissioner, who has an ovesgibnsibility to ensure that
the neutrality of the State sector is not placedsétt will act as the main contact
point for receiving or responding to requests froottical parties.

b. The Chief Executive of Department of the Prime Mier and Cabinet, who will
work with departments to coordinate the practicadpgaration of information
requested by political parties.

c. The Secretary to the Treasury, who is likely toiflalved in most requests for
information and advice from a fiscal or economicspective.

d. The Secretary of the Cabinet, who, as Clerk of Eecutive Council, is
responsible for facilitating the constitutional pesses associated with the
transition between administrations.

The State Services Commissioner will also seelstabéish a central contact point with
each political party which requests information,etasure the clear communication of
requests and responses.

During the government formation process, to faaiéit the transition between
administrations, the Clerk of the Executive Courpribvides impartial support to the
Governor General, including liaison with party leesl on behalf of the Governor
General and with the knowledge of the Prime Mimist&his contact with the party
leaders will take place separately from the praegsesutlined in these guidelines, for
providing information on policy issues.

Ministers will direct to the Prime Minister any rggpts they receive for access to State
sector agencies. Departments or State sector i@agewbich receive a direct approach
from a political party for information to assistgmiations should inform the State
Services Commissioner of the request immediately.

The State Services Commissioner will ensure that Pnime Minister is regularly
informed, in general terms, of the basis on whigsisdance is being provided to political
parties. He will not disclose to the Prime Ministee details of the information being
sought, nor the substance of the response, utilegequest is from the Prime Minister's
party. The Prime Minister will inform individual Misters on a similar basis of any
request involving their agencies.

In normal circumstances, a party in governmentbie a through Ministers - to seek
policy advice directly from departments. In theuse of government formation,
however, to protect the State sector from any sstgge of improper political activity,
the practice is that Ministers do not make requédsextly to their departments or State
sector agencies for information or analysis to beduin negotiations between political
parties on the formation of a new government. TWwgydirect such requests through the
Prime Minister and the State Services Commissianethe same way as other political
parties.
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The Type and Level of Support to be Provided

19

20

21

22

Political parties develop and agree to policies.eWlthey are negotiating to form a
coalition or minority government, they may seelomfiation on the effects of modifying

or combining policies that have been presentechéodectorate in the course of the
election campaign, and the details of their impletagon.

The provision of information and analysis to supptite process of government
formation is likely to be highly sensitive and witequire careful judgment and
discretion. Only a small group of very senior atils in affected State sector agencies
should be involved. The Chief Executive of the &tatector agency providing
information is responsible for ensuring that maileis appropriately prepared before it is
sent to the State Services Commissioner as the aoaitact point for responding to a
request (paragraph 13).

Responses to requests should be confined to prayvidformation and analysis on the
practical implications of the proposals being cdastd by the party. They should not
initiate policy proposals or discussions. The gealo respond to questions with clear,
soundly based information and analysis, providedftljwand constructively. In
responding to requests:

. State sector agencies should provide as full amvemss possible in terms of
information and analysis.

. Where it makes sense to do so in the context ofdhjgest for information, the
historical context and rationale for the existiraig@y setting in that area should be
explained, to explain better the implications odicpe.

. Any practical implications should be elaborated nupto the point that their
significance and priority is evident.

. State sector agencies should aim to specify cletmty key assumptions and
implications on which the practicability of a prgab depends.

. If a request for information on a particular tofscunclear, State sector agencies
should notify the State Services Commissionerhsb e can clarify the intent of
the request with the originator. The State Ses/iCemmissioner may then seek
the Prime Minister’'s consent for a face-to-face timgeto take place as quickly as
possible between the officials concerned and thegeesting the information. The
meeting is to be attended by the departmental chiefcutive (or the chief
executive’s nominee) and, (if required by the cleeécutive) the official who can
best impart the relevant information. Either aitpml party or a departmental
chief executive may raise the need for such a mgaetiith the State Services
Commissioner. Representatives from central ageneid attend meetings, in
order to ensure that the politically neutral refotaof the State sector is supported
and that subsequent responses prepared by Staie agencies are consistent with
the guidance, on target and coordinated with tlokbsther State sector agencies.

Providing information and analysis during the goweent formation process may
involve departments in the costing of party pobcie Costings for political parties
engaged in negotiations to form a government mestdveloped in consultation with the
Treasury. Departments should seek guidance frem Tmeasury contacts if there is any
uncertainty about how any economic or fiscal ansalyghould be carried out (see
http://www.treasury.govt.nz/publications/quidancstingpolicies ). The general
Guidelines for Costing Party Political Policies, bpshed by the State Services
Commission, which cover the situation where a Merisequests a department to cost
party policies for partisan purposes, do not apply.
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“Preferred partner” stage

23

Face to face contacts between officials and palifi@arties may also be arranged, should
negotiations reach a stage where there is agreeameoing parties to join together to
form a government that will have the support of theuse (the “preferred partner”
stage). If the parties wish to seek advice on emattelated to the negotiations, central
agency representatives and senior State Servants with the consent of the Prime
Minister, offer to provide comprehensive face-todadvice on those matters.

Application of the Official Information Act 1982

24

25

The Official Information Act 1982 will apply to infmation or analysis provided to
political parties negotiating to form a government.

The State Services Commissioner will coordinateed#ases of information or analysis
provided to negotiating parties under these arnaweges, consulting with relevant State
sector agencies as to whether the information b@ee provided should be released or
withheld. Releases may be managed orecrnoc basis or by a single coordinated
release, depending on the nature of the informatrahthe volume of requests.

Other Means by Which Political Parties May Seek Inf ~ ormation

26

27

28

There are existing channels by which political earimay seek information from State
sector agencies if they do not wish to use the gg@dor access described in these
guidelines.

Parties may choose to request information from &lérs or State sector agencies under
the Official Information Act 1982. All responses tequests for information must, as
usual, be handled in accordance with the requirésneinthe Act. Given the political
environment in which the request would be madeeStector agencies should take extra
care to ensure that requests are handled propedly@mptly, to avoid any suggestion
of political bias in their response or that thes#lay has impeded the process of a new
government being formed.

If Parliament has been summoned and the House eadviambers may be able to seek
information through parliamentary questions. Qioest should continue to be handled
in the usual way but, for the same reasons, ag#im an awareness of the political
context in which the request may have arisen.

Conclusion

29

The role of State sector agencies in providing supijor political parties negotiating to
form a government is now established after fouregainelections under MMP. It calls
for careful management and common sense. It neusabdled carefully, and with a full
appreciation of the risks, if the political neuiinaland ability of the State sector to serve
successive governments is to be safeguarded.

Yours sincerely

lain Rennie
State Services Commissioner
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